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DETAILED ACTION 

Election/Restrictions 

1 . Restriction to one of the following inventions is required under 35 U.S.C. 1 21 : 

I. Claims 1-22, drawn to an antioxidant composition, classified in class 424, 
subclass 725. 

II. Claims 23-35, drawn to a method of measuring activity of an antioxidant, 
classified in class 422, subclass 68.1. 

The inventions are distinct, each from the other because of the following reasons: 

2. Inventions I and II are unrelated. Inventions are unrelated if it can be shown that 
they are not disclosed as capable of use together and they have different designs, 
modes of operation, and effects (MPEP § 802.01 and § 806.06). In the instant case, the 
different inventions are not disclosed as capable of use together as the method for 
measuring antioxidant activity in Group II does not require the particulars of the 
antioxidant composition of Group I. 

3. Because these inventions are independent or distinct for the reasons given 
above and there would be a serious burden on the examiner if restriction is not required 
because the inventions have acquired a separate status in the art in view of their 
different classification, restriction for examination purposes as indicated is proper. 

4. Because these inventions are independent or distinct for the reasons given 
above and there would be a serious burden on the examiner if restriction is not required 
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because the inventions require a different field of search (see MPEP § 808.02), 
restriction for examination purposes as indicated is proper. 

5. During a telephone conversation with Mr. Randall Brown, attorney for applicant, 
on June 22, 2007 a provisional election was made without traverse to prosecute the 
invention of Group I, claims 1-22. Affirmation of this election must be made by applicant 
in replying to this Office action. Claims 23-35 are withdrawn from further consideration 
by the examiner, 37 CFR 1 .142(b), as being drawn to a non-elected invention. 

6. Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1 .48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1 .48(b) and by the fee required under 37 CFR 1 . 1 7(i). 

Claim Rejections ■ 35 USC § 103 

7. Claims 1-14, 18 and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Fleischner (USP 6,291 ,533). Fleischner teaches an antioxidant 
composition comprising a flavanoid such as isoflavone or a flavanol such as quercetin, 
a mixture of two forms of Vitamin E, green tea extract and a carrier such as aloe vera 
gel extract. Fleischner does not teach a ratio of flavonoid to mixture of vitamin E forms 
as 40/60 to 90/10 percent by weight. In re Boesch, 617 F.2d 272, 205 USPQ 215 
(CCPA 1980) teaches that optimization of a result-effective variable is ordinarily within 
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the skill of one in the art. A result-effective variable is one that has well-known and 
expected results. 

The selection of percentage by weight of any ingredient in the antioxidant 
composition are result effective variables. Varying the percentage by weight of any 
ingredient has the well-known and expected result of producing the desired result of the 
ingredient (i.e. improved cardiovascular health) in a composition of a varied size. 
Therefore, it would have been obvious to one of ordinary skill in the art to meet the 
percentage by weight requirements of claimed ingredients such as flavanoid such as 
isoflavone or a flavanol such as quercetin, a mixture of two forms of Vitamin E, green 
tea extract and a carrier such as aloe vera gel extract by modifying Fleischner and 
selecting the flavonoid/vitamin E mixture percentage by weight of 40/60 to 90/10 in 
order to control for the desired result and control the size of the composition. 

8. Claims 15-17, 19, 21-22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Fleischner (USP 6,291,533) in view of Packer et al. (Direct 
observation of a free radical interaction between vitamin E and vitamin C, Nature 
(1979), Vol. 278, pp.737-738). See Fleischner, supra. Fleischner does not teach 
an antioxidant composition comprising bush plum in addition to a flavanoid such as 
isoflavone or a flavanol such as quercetin, a mixture of two forms of Vitamin E, green 
tea extract and a carrier such as aloe vera gel extract. It is well known among those 
with ordinary skill in the art that vitamin C regenerates vitamin E, as demonstrated by 
Packer et al. Providing a composition with ingredients that supply both vitamin E and 
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vitamin C would ensure an effective delivery of vitamin E to the individual. It would have 
been obvious to modify Fleischner by adding a vitamin C-containing ingredient to the 
vitamin E-containing composition in order to gain the advantages of regeneration of 
vitamin E, such as ensuring effective vitamin E to the individual. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Keri A. Moss whose telephone number is 571-272-8267. 
The examiner can normally be reached on 9-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on (571)272-1700. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Conclusion 



Keri A. Moss 
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